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tier-based commissions, Generation Infinity Bonus, and BAM Bonus (which Sacca
characterized as the 100% driver of the SBH commission plan) depended on recruiting
massive downline teams. Defendants were often explicit about this, explaining that the
way to maximize tier-based commissions was to “get ten” recruits and that the Generation
Infinity Bonus was to “encourage[] you to develop a deep, strong Affiliate Team.” (EX. 3
at 22; Ex. 16 at 50.) As noted, during one conference call, SBH’s then-director of sales
emphasized that “recruiting is key”” and contrasted the massive rewards that affiliates could
earn from recruiting with the limited rewards that affiliates could earn from retail sales,
which were simply “a great way to make some extra part-time money.” (EX. 94 at 20:8-
23:25.) The script that Defendants provided affiliates to assist them with retail sales
directed the affiliate to only sell to the customer one time, before showing the customer
how to obtain products directly from SBH instead. (Ex. 8.) These are just a few illustrative
examples of the overall focus on recruiting over retail sales, which is explored in more
detail in the findings of fact.

Third, it speaks volumes that SBH experienced a 95% decrease in sales volume after
the receiver took control and eliminated the commission structure that was previously in
place. Even accepting that there may have been other reasons, in addition to the elimination
of the commission structure, for the 95% decrease, the numbers are staggering. Such a
dramatic change suggests that the primary motivation for purchasing SBH products was
not true consumer demand, such as a desire to resell the products in retail transactions or
consume the products for personal satisfaction, but the hope that such purchases would
lead to (or maximize or preserve the availability of) commissions.

Fourth, in a related vein, the Court was struck by the evidence showing that
purchases of SBH products would spike on the last day of each month, that nearly 95% of
the purchases from SBH were made by SBH affiliates (Tr. 99), and that SBH affiliates
were economically incentivized (and aggressively encouraged) to use monthly purchases
to maintain the “rank” necessary to qualify for increased commissions. Taken together,

these considerations bolster the conclusion that the allure of recruitment-based
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commissions was the primary impetus for product purchases. Cf. Vemma, 2015 WL
11118111 at *2 (“Vemma’s own accounting records show that, in 2013, approximately
86% of its U.S. product sales were to participants classified as Affiliates . . . ; in 2014,
approximately 71% of U.S. product sales were to Affiliates . . ..”).

Fifth, as discussed at length in earlier portions of this order, Defendants failed in
their attempt to show that retail sales provided a significant source of rewards. The
testimony from the affiliates who were called as defense witnesses at trial—which one
might expect to showcase the very best examples of the profitability of retail sales—
revealed that affiliates often lost money. Even the affiliates who were able to eke out a
small profit from retail sales generated miniscule earnings that were often less than could
be earned at a minimum-wage job and paled in comparison to the profits that could be
earned from commissions. This testimony was not surprising, as Dr. Bosley credibly
explained why the absence of meaningful retail sales activity was an inevitable
consequence of the structure and incentives that Defendants created.

Sixth, other features of SBH provide additional support for the conclusion that it
was operating, in practice, as a pyramid scheme. Defendants failed to track retail sales by
affiliates and made little effort to create the sort of safeguards against inventory-loading
that other MLMs often utilize. To the contrary, Defendants adopted an official no-refunds
policy, often required (and otherwise strongly encouraged) automatic monthly orders, and
threatened to bring civil and criminal charges against affiliates who requested refunds or
made chargeback requests even when product orders went unfulfilled by the company for
months on end. Although Noland testified at trial that the presence of a few senior field
advisors was sufficient to guard against excessive product purchases, this testimony was
unpersuasive for the reasons stated elsewhere in this order.

Accordingly, the FTC met its burden of establishing that “the rewards [SBH]
participants received in return were largely for recruitment, not for product sales.”

BurnLounge, 753 F.3d at 885.
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. Lead Action, Count Two—SBH False Statements

In Count Two of the Lead Action, the FTC alleges that Defendants made misleading
representations about the likelihood of earning substantial income in both SBH and VOZ
Travel. Although the Court previously granted summary judgment in the FTC’s favor with
respect to VOZ Travel, it denied summary judgment with respect to SBH due to the
presence of material issues of disputed fact. (Lead Action, Doc. 406 at 42-47.) Having
now considered the disputed evidence in its capacity as finder of fact, the Court concludes
that the FTC should also prevail on its false-statements claim as to SBH.

A defendant may violate the FTC Act’s prohibition against “unfair or deceptive
acts” by making materially false misrepresentations. FTC v. Stefanchik, 559 F.3d 924, 928
(9th Cir. 2009); FTC v. Gill, 265 F.3d 944, 950 (9th Cir. 2001). “An act or practice is
deceptive if ‘first, there is a representation, omission, or practice that, second, is likely to
mislead consumers acting reasonably under the circumstances, and third, the
representation, omission, or practice is material.”” Gill, 265 F.3d at 950. “Deception may
be found based on the ‘net impression’ created by a representation.” Stefanchik, 559 F.3d
at 928. “Advertising capable of being interpreted in a misleading way should be construed
against the advertiser.” Resort Car Rental Sys., Inc. v. FTC, 518 F.2d 962, 964 (9th Cir.
1975).

Here, the net impression created by Defendants’ advertisements was that affiliates
could reasonably expect to earn substantial, if not life-changing, amounts of money if they
followed Defendants’ instructions. As noted, Defendants told consumers that by enrolling
in SBH and following their instructions, they could expect to obtain financial freedom in
18 months. That meant, at a minimum, receiving monthly “residual income” of at least
$20,000 without ever having to work. Affiliates not seeking financial freedom could still
expect to supplement or replace their current job income, earning hundreds if not thousands
of dollars per month by following Defendants’ instructions. Defendants bolstered their
promises of substantial income by holding out Noland as proof that their plan worked.

Nevertheless, as noted, not even Defendants earned anywhere close to the income they
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touted to affiliates.

As discussed in more detail in the findings of fact, these conclusions are unaffected
by Defendants’ use of purported “disclaimers,” such as saying that income was not
“guaranteed” or that the examples being presented were mere “theoretical examples.” AS
an initial matter, saying that income is not “guaranteed” does not detract from the net
impression that affiliates could “reasonably expect” financial freedom by following
Defendants’ instructions. Additionally, “[a] solicitation may be likely to mislead by virtue
of the net impression it creates even though the solicitation also contains truthful
disclosures.” FTC v. Cyberspace.com LLC, 453 F.3d 1196, 1200 (9th Cir. 2006);
Donaldson v. Read Magazine, Inc., 333 U.S. 178, 188 (1948) (“Advertisements as a whole
may be completely misleading although every sentence separately considered is literally
true.”). Similarly, companies may not “mak[e] deceptive use of unusual earnings realized
only by a few.” Nat’l Dynamics Corp. v. FTC, 492 F.2d 1333, 1335 (2d Cir. 1974). Asin
Equinox, the disclaimers here do “not accurately indicate the actual amount of earnings
that can be expected and do not immunize [the company’s] exaggerated claims of income.”
1999 WL 1425373 at *6.

The net impression created by Defendants’ statements was false and likely to
mislead consumers acting reasonably under the circumstances. A representation is likely
to mislead consumers if it is false. See, e.g., FTC v. Pantron | Corp., 33 F.3d 1088, 1096
(9th Cir. 1994). The FTC is not required to show that consumers were in fact misled—
only that the challenged representations were likely to mislead. Cyberspace.com, 453 F.3d
at 1201 (“Although proof of actual deception is unnecessary to establish a violation of
Section 5, such proof is highly probative to show that a practice is likely to mislead
consumers acting reasonably under the circumstances.”) (cleaned up); FTC v. Freecom
Commc'ns, Inc., 401 F.3d 1192, 1203 (10th Cir. 2005) (“Neither proof of consumer
reliance nor consumer injury is necessary to establish a § 5 violation.”); Goodman v. FTC,
244 F.2d 584, 604 (9th Cir. 1957) (“[C]apacity to deceive and not actual deception is the

criterion by which practices are tested under the Federal Trade Commission Act.”).
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Defendants’ income claims—whether directed to affiliates considering themselves
#1s, #2s, or #3s—were false in theory and in practice. Dr. Bosley credibly opined that
SBH’s structure meant that the vast majority of SBH affiliates were destined to fail, and
the real-world evidence bore this out, as discussed at length in early portions of this order.
And other examples of falsity abound. For example, although Defendants claimed that a
subset of SBH affiliates would be #3s, who could reasonably expect to attain financial
freedom—a minimum of $20,000 monthly residual payments—by following their
instructions, no one achieved or came close to that in practice. Defendants also claimed
that an additional subset of SBH affiliates would be #2s, who could reasonably expect to
replace their job income in about six months, but almost no one achieved that. Finally,
Defendants also claimed that the remaining SBH affiliates would be #1s, “supplementing”
their income by earning $300 to $1,000 per month, but only a fraction of SBH affiliates
achieved that result.

Defendants’ arguments to the contrary are unavailing. For example, Defendants
contend that “[t]he FTC’s version of net impression assumes that SBH’s affiliates were
mere sheep incapable of free choice.” (Lead Action, Doc. 532 at 14-15.) But concluding
that false income misrepresentations—particularly the sort of blatant misrepresentations at
issue here—are likely to mislead consumers acting reasonably under the circumstances
does not treat such consumers as sheep. Defendants also contend that the net impression
created by their various representations was that retail sales were the key to success, which
is never guaranteed. (Id.) But that premise is belied by the record and inconsistent with
the determinations the Court has made in its capacity as factfinder. For similar reasons,
there is no merit to Defendants’ contention that “[t]he reasonable Affiliate would not spend
more than necessary to sell to the retail customers they knew would be interested in buying.
Simply put, the notion that the average Affiliate who has minimal sales experience would
buy more than they needed is the sort of irrational thought process advanced only by the
FTC lawyers and their expert witnesses.” (Id. at 16. See also id. at 60 [same].) Again, the

evidence presented during the bench trial was to the contrary—evidence abounds of
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affiliates placing orders, despite minimal-to-nonexistent success with retail sales, in order
to maintain their rank or otherwise maximize their potential to earn commissions.

Defendants also argue that “[t]he net impression theory is not grounded in the
statute, but is yet another judicial construct that goes far beyond Congressional intent.” (Id.
at 15.) But whatever the merits of that argument, it is not properly directed to this Court.
The Ninth Circuit has recognized and applied the net-impression theory, and this Court
must follow Ninth Circuit law. Defendants also seek to avoid liability on Count Two by
denigrating Dr. Bosley’s analysis as “Garbage in: Garbage Out” and touting the competing
analysis of their expert witness, Michael Fahlman. (Id. at 18-19, 62-63.) But the Court
has now determined, in its capacity as factfinder, that Dr. Bosley was a credible witness
whose opinions are worthy of credence and Defendants ended up choosing not to call their
expert at trial. (Lead Action, Doc. 531 [“Defense counsel . . . advised the Court that
Defense experts William Raybourn and Michael Fahlman will not be called to testify

21

Defendants also dispute whether affiliates were, in fact, misled into making product
purchases and argue that affiliates should be held to the higher standard of a “reasonable
business owner” rather than the standard of a reasonable “consumer.” (Lead Action, Doc.
532 at 39-41.) But the former is a red herring (as noted, the rule in the Ninth Circuit is that
“capacity to deceive and not actual deception is the criterion by which practices are tested
under the Federal Trade Commission Act,” Goodman, 244 F.2d at 604) and the latter would
not assist Defendants even if it were the correct standard (the sophisticated web of
misrepresentations issue here would be likely to deceive both a reasonable consumer and
a reasonable business owner).

In addition to all of the false representations that directly addressed the income SBH
affiliates could reasonably expect to earn, there were also the misrepresentations
concerning Noland’s personal wealth. These, too, functionally operated as income

representations.*®  Although Noland claimed to be fantastically wealthy by using the

49 The summary judgment order on liability includes the following passage: “Although
the FTC has repeatedly invoked Noland’s wealth-related misrepresentations over the
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system he touted to SBH affiliates, the FTC demonstrated during the bench trial that his
representations on this topic were false in many respects.

A misrepresentation is material “if it involves information that is important to
consumers and, hence, likely to affect their choice of, or conduct regarding, a product.”
Cyberspace.com, 453 F.3d at 1201 (internal quotation marks omitted).
“Misrepresentations concerning anticipated income from a business opportunity generally
are material and likely to mislead consumers because such misrepresentations strike at the
heart of a consumer’s purchasing decision.” Freecom Commec 'ns, 401 F.3d at 1203. See
also Vemma, 2015 WL 11118111 at *5 (“Courts consistently conclude that
misrepresentations regarding income potential are material.”); FTC v. Transnet Wireless
Corp., 506 F. Supp. 2d 1247, 1267-68 (S.D. Fla. 2007) (misrepresentations as to income
potential “were material and likely to mislead consumers acting reasonably under the
circumstances”); FTC v. Five-Star Auto Club, Inc., 97 F. Supp. 2d 502, 529 (S.D.N.Y.
2000) (“The case law is clear that representations regarding the profit potential of a
business opportunity are important to consumers, and therefore such are material
misrepresentations in violation of Section 5.”); FTC v. Kitco of Nev., Inc., 612 F. Supp.
1282, 1291-92 (D. Minn. 1985) (“In particular, it is deceptive to misrepresent the benefits
of a business opportunity. Misrepresentations concerning expected profits form a business

or investment opportunity made to a prospective purchaser violate Section 5(a).”).

course of this case, they are not mentioned in the complaint itself. Additionally, the specific
allegation in Count Two is that the Individual Defendants violated § 5(a) of the FTC Act
by making false representations concerning whether ‘SBH Affiliates and VOZ Travel
members are likely to earn substantial income,” and there is a colorable argument that
Noland’s misrepresentations about his own wealth fall outside the scope of that allegation.
At any rate, it 1s unnecessary to decide whether Noland’s false representations about his
own wealth could trigger liability under Count Two because . . . the FTC has separately
established that the Individual Defendants made materially false representations about the
income potential associated with VOZ Travel (which is specifically identified as one of the
potential bases for liability under Count Two).” (Lead Action, Doc. 406 at 45.) In _its
proposed findings, the FTg responds b ar%uing that “[t]he misrepresentations [concerning
Noland’s wealth] are within the FTC’s allegation because they are one way Defendants
made income misrepresentations—they used Noland as proof that the system creates
financial freedom.” (Lead Action, Doc. 528 at 89 n.10.) The Court finds this argument
persuasive and also notes that Defendants offer no argument to the contrary. Thus, the
FTC’s arguments concerning Noland’s wealth are properly part of both the Lead Action
and the Contempt Action.
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Here, Defendants made claims relating to a “central characteristic” of SBH—
affiliates’ projected incomes. Therefore, the claims are presumed material. Even without
a presumption of materiality, Defendants’ misrepresentations were material because their
promises of substantial income were important to affiliates. Although Defendants attempt
to characterize the challenged misrepresentations as mere “puffery” (Lead Action, Doc.
532 at 34-38), this is not consistent with common sense or the evidence that was presented
during the bench trial.

[1l.  Lead Action, Count Three—Means And Instrumentalities
In Count Three in the Lead Action, the FTC alleges that Defendants furnished SBH

Affiliates and VOZ Travel participants with materials containing false or misleading
representations, thereby providing the means and instrumentalities for the commission of
deceptive acts or practices. In the summary judgment order, the Court ruled in the FTC’s
favor as to this claim, at least in relation to the VOZ Travel representations. (Lead Action,
Doc. 406 at 47-48.)

In the Final Pretrial Order, Defendants’ only argument as to Count Three is that they
should not be held liable because there were no underlying misrepresentations—and, thus,
they cannot be held liable for furnishing the means and instrumentalities. (Lead Action,
Doc. 532 at 20, 64.) Because the Court has now ruled in the FTC’s favor as to the SBH
misrepresentations, it follows that complete liability as to Count Three is established.

Alternatively, even if Defendant hadn’t forfeited the issue, the Court would rule in
the FTC’s favor. Courts have “stressed the fact that one who ‘places in the hands of another
a means of consummating a fraud . . . in violation of the Federal Trade Commission Act is
himself guilty of a violation of the Act.”” Goodman, 244 F.2d at 591 (citation omitted).
See also Waltham Watch Co. v. FTC, 318 F.2d 28, 32 (7th Cir. 1963) (“Those who put into
the hands of others the means by which they may mislead the public, are themselves guilty
of a violation of Section 5 of the [FTC] Act.”); Vemma, 2015 WL 11118111 at *7 (“Vemma
provides the ‘means and instrumentalities’ for Affiliates to deceive consumers by providing

them with promotional, recruiting and training materials containing false or misleading
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income representations, which is a further violation of the FTC Act.”). Here, Defendants
gave affiliates the SBH marketing and training materials that were used to spread
Defendants’ false income claims.

IV. Lead Action, Remaining Counts And Scope Of Liability

In the March 2021 summary judgment order, the Court found no genuine dispute of
material fact that Defendants had violated the Merchandise Rule and the Cooling-Off Rule,
that the Corporate Defendants had operated as a common enterprise, and that Defendants
could be held individually liable for the Corporate Defendants’ violations. (Lead Action,
Doc. 406 at 48-54.)

Although Defendants did not attempt, during the bench trial, to relitigate the issue
of liability for the Rules violations—all of their arguments concerning the Rules violations,
which are addressed infra, go to the scope of damages—Defendants did include, in the
Final Pretrial Order, a passage that seemingly attacks the earlier determination regarding
the scope of individual liability. Specifically, Defendants dispute “[w]hether Congress
authorized the district courts to create enterprise liability.” (Lead Action, Doc. 532 at 113-
14.)

This argument is unavailing. First, it is untimely and forfeited. The time to raise
any such challenge was in response to the FTC’s summary judgment motion on liability.
But as noted in the summary judgment order, Defendants did not respond to or dispute the
FTC’s arguments and evidence as to common-enterprise liability or individual liability.
(Lead Action, Doc. 406 at 52-54.) Defendants cannot belatedly seek to relitigate those
long-settled issues by including new arguments in the Final Pretrial Order.

Second, and alternatively, Defendants’ challenge fails on the merits for the reasons
stated in the summary judgment order and in FTC’s responsive portion of the Final Pretrial
Order, which notes that “binding Ninth Circuit case law” supports the Court’s earlier
determinations. (Lead Action, Doc. 532 at 113-14.) Indeed, just recently, the Ninth Circuit
affirmed similar determinations in an FTC enforcement action. FTC v. Elegant Sols., Inc.,
2022 WL 2072735, *1-2 (9th Cir. 2022) (noting that “[t]he district court properly
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concluded that the five corporate defendants operated as a common enterprise” and that
“[t]he district court properly held the individual defendants liable for monetary and
injunctive relief” based on the corporate entities’ violations).

V. Contempt Action—L.iability

“There can be no question that courts have inherent power to enforce compliance
with their lawful orders through civil contempt.” Shillitani v. United States, 384 U.S. 364,
370 (1966). “The standard for finding a party in civil contempt is well settled: The moving
party has the burden of showing by clear and convincing evidence that the contemnors
violated a specific and definite order of the court. The burden then shifts to the contemnors
to demonstrate why they were unable to comply.” FTC v. Affordable Media, LLC, 179
F.3d 1228, 1239 (9th Cir. 1999). “Willfulness is not an element of civil contempt.” United
States v. Asay, 614 F.2d 655, 661 (9th Cir. 1980).

As noted, the FTC’s theory of liability in the Contempt Action is that Noland,
Harris, and Sacca (sometimes referred to collectively as “the Contempt Defendants™)
violated the 2002 permanent injunction in various ways through their operation of SBH
and VOZ Travel and that these violations qualify as “contumacious conduct.” (Lead
Action, Doc. 532 at 64-65; Contempt Action, Doc. 106.) In a March 2022 order, the Court
recognized that “[t]he FTC has established that the Contempt Defendants violated some
provisions of the permanent injunction” but held that “the FTC has not established, at least
at this stage of the proceedings, that the Contempt Defendants committed certain other
alleged violations of the permanent injunction. The FTC’s contempt motion is based, in
part, on the assertion that SBH constituted a pyramid scheme and that the Contempt
Defendants made false income-related statements in the course of operating SBH (conduct
that would, in turn, violate Sections I, Il, and Il of the permanent injunction). However,
in the summary judgment order as to liability in the [Lead] Action, the Court concluded
that the existence of triable issues of fact precluded the entry of summary judgment in the
FTC’s favor on those particular issues. Because the FTC simply cross-references its

summary judgment evidence for purposes of establishing contempt liability, the Court

-92-




© 00 ~N oo o A W DN

N RN N RN N N N RN DN P P P PP R PR R
0o ~N o 0o M W N PFP O © 0O ~N oo oM W N R O

Case 2:20-cv-00047-DWL Document 579 Filed 05/11/23 Page 93 of 131

concludes that the FTC has not clearly and convincingly established, at this stage of the
proceedings, that the Contempt Defendants violated Sections I, 11, and Il of the permanent
injunction through their operation of SBH. The FTC will need to seek to establish those
violations at an evidentiary hearing.” (Contempt Action, Doc. 130 at 7-9.)

The FTC has now made the showings it had not yet made at the time of the March
2022 order. More specifically, as discussed in the earlier sections of this order, the FTC
has now established that the Contempt Defendants operated SBH as a pyramid scheme and
made false representations in the course of operating SBH. Such conduct also violated the
2002 permanent injunction. Although a higher standard of proof applies in the Contempt
Action—the FTC must prove the underlying violations by clear and convincing evidence,
whereas the burden of proof in the Lead Action is preponderance of the evidence—the FTC
has satisfied that higher standard here with respect to all of the alleged violations of the
2002 permanent injunction.

It is also helpful to make a few housekeeping points. Although contempt liability
may only flow from the violation of a “specific and definite” court order, the Contempt
Defendants do not dispute in the Final Pretrial Order that the relevant portions of the 2002
permanent injunction provided the necessary level of specificity and definitiveness. (Lead
Action, Doc. 532 at 60-63.) At any rate, the relevant provisions are not vague and
ambiguous—they impose clear compliance requirements, clearly prohibit the operation of
a pyramid scheme or other prohibited marketing scheme, and clearly prohibit making false
and misleading statements (including false and misleading income representations) in

connection with an MLM.*® Additionally, although Sacca and Harris are not identified by

%0 Cf. FTC v. EDebit_Pa?/, LLC, 695 F.3d 938, 944 (9th Cir. 2012) (“[B]ecause
[defendants] themselves stipulated to the entry of the Final Order, the\7/ cannot collaterall

attack the Final Order in contempt p_roce_edmgs.”); Irwin v. Mascott, 370 F.3d 924, 931-3

(9th Cir. 2004) (“BNl]hen an injunction is addressed to a non-party and he is given notice
of the injunction, Rule 71 permits a district court to use ‘the same processes for enforcing
obedience to the order as if[he were] a party,” such as holding him in contempt for violating
it. Here, the Injunction stated on its face that it anI_led to Commonwealth’s “principals,
officers, agents,[and] employees,” which obviously includes Hyde, its vice president of
operations. Because Hyde received a copy of the Injunction, which states on its face that
it applied to him, he was on notice of its terms. He did not move to intervene or otherwise
attack the Injunction when it issued, and he may not now challenge its legality in a
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name in the 2002 permanent injunction, they do not dispute in the Final Pretrial Order that
they may be held liable for violations by virtue of having actual notice of the 2002
permanent injunction and working in active concert or participation with Noland. (Lead
Action, Doc. 532 at 109-11.)

Finally, it is important to note the expansive manner in which the 2002 permanent
injunction defined the term “prohibited marking scheme.” As discussed in earlier portions
of this order, Ninth Circuit law calls for a fact-specific inquiry when determining, in a case
alleging that a business operated as a pyramid scheme in violation of § 5(a) of the FTC
Act, how to characterize commissions earned on internal sales to other members of an
MLM. In BurnLounge, the FTC urged the Ninth Circuit to adopt the per se rule that
“internal sales to other [members] cannot be sales to ultimate users” while the defendant
urged the Ninth Circuit to adopt the competing per se rule that such internal sales always
qualify as sales to ultimate users. 753 F.3d at 887. The Ninth Circuit declined both
invitations and instead held that the pyramid-scheme analysis turns on how the company’s
“bonus structure operated in practice.” Id. Thus, for purposes of evaluating the FTC’s
pyramid-scheme claim in Count One of the Lead Action, the Court has performed the fact-
specific analysis required by BurnLounge concerning how SBH’s bonus structure operated
In practice.

Because the FTC has now clearly and convincingly prevailed on that claim, it
follows that the Contempt Defendants’ operation of SBH also violated the 2002 permanent
injunction, which specifically forbade the operation of a pyramid scheme. (Contempt
Action, Doc. 66 at 3-4 [enjoining the operation of “any prohibited marking scheme” and

29 ¢

including, within the definition of “prohibited marketing scheme,” “a pyramid sales
scheme”].) But even if the FTC hadn’t prevailed on that claim (or on its pyramid-scheme
claim as to VOZ Travel), the Contempt Defendants’ operation of those businesses still
would have violated the 2002 permanent injunction. This is because the 2002 permanent

injunction specified that “[r]Jewards are ‘unrelated’ to the sale of products or services to

contempt proceeding arising out of its violation.”) (internal citations omitted).
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ultimate users if rewards are not based primarily on revenue from retail sales” and that
“‘[r]etail sales’ does not include sales made by participants in a multi-level marketing
program to other participants or recruits or to such a participant’s own account.” (Id. at 3.)
Put another way, the 2002 permanent injunction adopted the principle that the FTC
unsuccessfully urged the Ninth Circuit to adopt in BurnLounge—that is, that commissions
paid on internal sales never qualify as rewards based on sales to ultimate users. It follows
that SBH qualifies as a “prohibited marking scheme” under this definition.

In the Final Pretrial Order, Defendants do not dispute that SBH’s commission
structure is, on its face, impermissible under the 2002 permanent injunction. (Lead Action,
Doc. 532 at 57 [“The FTC drafted the 2002 Order, which adopted a per se definition stating
that internal sales do not count as ultimate-user sales and therefore cannot be the basis for
Commission payments.”].) Instead, Defendants simply note that the test is different under
BurnLounge. (Id. at 57-58.) But this is beside the point for purposes of liability in the
Contempt Action.

VI. Lead Action—Monetary Remedies

Although the FTC indicated at the outset of the case that it intended to seek damages
of up to $8 million based on its claims in the Lead Action (Lead Action, Doc. 163 at 19),
the FTC later clarified that, in light of AMG Capital, it is only seeking monetary remedies
in the Lead Action pursuant to its Rules-based claims and is not seeking monetary remedies
pursuant to its pyramid-scheme and false-statements claims. (Lead Action, Docs. 351,
365.) This greatly reduces the monetary remedies sought in the Lead Action. Additionally,
although the FTC acknowledges in its proposed findings that the monetary remedies sought
in the Lead Action may be duplicative of the remedies sought in the Contempt Action, the
FTC also clarifies that it “still seeks Section 19 monetary relief against Lina Noland, who
is not a Contempt Defendant, for her rule violations. Ms. Noland’s liability would be joint
and several with Contempt Defendants’ contempt liability.” (Lead Action, Doc. 528 at 193
1166.) Thus, the Court begins by addressing the monetary remedies available in the Lead

Action.
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The FTC seeks monetary remedies based on violations of the Merchandise Rule and
the Cooling-Off Rule. In both instances, the FTC seeks relief under section 19 of the FTC
Act, which authorizes courts “to grant such relief as the court finds necessary to redress
injury to consumers . . . resulting from the rule violation[s, which] may include, but shall
not be limited to, rescission or reformation of contracts [and] the refund of money or return
of property.” 15 U.S.C. 8 57b(b). The Ninth Circuit recently confirmed that such monetary
relief remains available post-AMG Capital. Elegant Sols., 2022 WL 2072735 at *2
(“[A]lthough AMG held that monetary relief is not available under section 13(b) of the FTC
Act, section 19 of the Act separately and specifically authorizes the FTC to seek monetary
relief to address violations of certain rules . . . .”). The monetary relief available under
section 19 is “relief based on a calculation of consumer loss, as opposed to a calculation of
net unlawful profits.” Id. at *3. See also FTC v. Figgie Int’l, Inc., 994 F.2d 595, 605 (9th
Cir. 1993) (“It follows [from the language of § 19 of the FTC Act] that there may be no
redress without proof of injury caused by those practices. And the relief must be necessary
to redress the injury.”).

A. Merchandise Rule

As discussed in earlier orders (Lead Action, Doc. 438 at 3-9), the Merchandise Rule
Is codified at 16 C.F.R. 8§ 435.2. As relevant here, it provides that it is a violation of the
FTC Act:

(b)(1) Where a seller is unable to ship merchandise within [the time clearly
and conspicuously stated in the solicitation or within 30 days if no
time is clearly and conspicuously stated], to fail to offer to the buyer,
clearly and conspicuously and without prior demand, an option either
to consent to a delay in shipping or to cancel the buyer’s order and
receive a prompt refund. Said offer shall be made within a reasonable
time after the seller first becomes aware of its inability to ship within
the applicable time set forth in paragraph (a)(1) of this section, but in
no event later than said applicable time.

(c)  Tofail to deem an order cancelled and to make a prompt refund to the
buyer whenever:

(1)  The seller receives, prior to the time of shipment, notification
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from the buyer cancelling the order pursuant to any option,
renewed option or continuing option under this part;

(2)  The seller has, pursuant to paragraph (b)(1)(iii) of this section,
provided the buyer with a definite revised shipping date which
is more than thirty (30) days later than the applicable time set
forth in paragraph (a)(1) of this section or has notified the
buyer that it is unable to make any representation regarding the
length of the delay and the seller:

(1) Has not shipped the merchandise within thirty (30) days
of the applicable time set forth in paragraph (a)(1) of
this section, and

(i)  Has not received the buyer’s express consent to said
shipping delay within said thirty (30) days;

(3)  The seller is unable to ship within the applicable time set forth
in paragraph (b)(2) of this section, and has not received, within
the said applicable time, the buyer’s consent to any further
delay;

(4)  The seller has notified the buyer of its inability to make
shipment and has indicated its decision not to ship the
merchandise;

(5)  The seller fails to offer the option prescribed in paragraph
(b)(1) of this section and has not shipped the merchandise
within the applicable time set forth in paragraph (a)(1) of this
section.

(1d.)

1. The Parties’ Arguments

The FTC seeks $561,798.80 in monetary remedies based on Defendants’ violations
of the Merchandise Rule. (Lead Action, Doc. 528 at 194-198; Lead Action, Doc. 532 at
28-29, 45, 74-75.) Those damages stem from the shipping delays associated with the six
categories of product orders (Founders Packs, Hot Cocoa, Rooibos Tea, Chai Tea, Time
Capsule, and G-HCBD AM/PM) summarized in earlier portions of this order. The FTC’s
theory is that because the products were not shipped within the 30-day window
contemplated by the Merchandise Rule, and Defendants failed to provide the notices and

refunds contemplated by the Merchandise Rule in the event of such a delay, a monetary
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award is appropriate. (Id.) The FTC also disputes the necessity of any offset for the “value
of products eventually received,” arguing that Defendants bear the burden of proving an
entitlement to such an offset and cannot meet their burden because (1) “they cannot prove
that they eventually delivered the products at issue” and (2) “they cannot establish that the
products had anything more than minimal value.” (Id.) Alternatively, and at a minimum,
the FTC seeks an award of $6,829, which represents the sum of the unsuccessful refund
requests that five affiliates made as a result of shipping delays. (Id.)

Defendants oppose any monetary award based on the Merchandise Rule violations.
(Lead Action, Doc. 529 at 72-74; Lead Action, Doc. 532 at 29-30, 45, 75-77.) As an initial
matter, Defendants argue that “[p]re-offers are the issue. As a relatively new company
periodically rolling out new products or running short on established products, Affiliates
understood and agreed that ‘pre-offers’ of new products or out of stock Products would not
be delivered within 30 days but depended on production and delivery of the Products to
SBH. Such pre-offers or announcements about the backlogs were routinely made on
SBH’s Facebook page and on orders forms themselves. . . . Moreover, associates knew
from SBH’s Terms and Conditions that orders might take up to 60 days or more for delivery
of the Products.” (ld., emphasis omitted.) Alternatively, Defendants argue that the FTC’s
damages methodology is flawed because the FTC “fails to take into account the inherent
value of the products. There is no evidence any ultimate user or ‘consumer’ complained
about SBH Products.” (1d.) Defendants contend that damages cannot be presumed in this
circumstance, because there were no misrepresentations, and that awarding full damages
without any offset would result in a windfall to consumers. (ld.) Finally, Defendants argue
that “[r]egardless of fault, the destruction of the warehouse laptop, or the failure to image
or produce the laptop prevents Defendants from responding with greater detail as to what
specific products were delivered and when. Defendants contend that it would be
inequitable to impose damages where, as here, they were unable to defend the details of

this claim through no fault of their own.” (Id.)
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2. Analysis

As an initial matter, the Court is unpersuaded by Defendants’ seeming attempt to
dispute liability—that is, their attempt to dispute whether the delayed shipments at issue
here violated the Merchandise Rule. That issue was already resolved in the FTC’s favor at
summary judgment and Defendants could not, at any rate, contract around the clear
requirements of the Merchandise Rule by inserting longer shipping deadlines in the Terms
and Conditions.

Nevertheless, the FTC’s request for $561,798.80 in monetary remedies based on the
Merchandise Rule violations is flawed for the same reasons discussed in the November
2021 summary judgment order. (Lead Action, Doc. 438 at 7-9.) As noted there, the FTC’s
“all-or-nothing methodology . . . fails to account for the inherent value of the product that
consumers ultimately received, even if the product was shipped late.” (Id.) “Under the
FTC’s proposed approach, if a consumer ordered and paid for $5,000 of products from
SBH, the shipping deadline expired without notification of the consumer’s right to a refund,
SBH shipped the products the very next day after the deadline expired, and the consumer
was satisfied with the products upon receipt and immediately consumed them, the
consumer would nevertheless be entitled to a $5,000 damage award . . . . Itis difficult to
see how such an outcome could be viewed as ‘necessary to redress injury’ to the affected
consumer.” (Id.) “Although it is possible such a consumer might suffer other forms of
harm from a late shipment—such as lost resale opportunities or a decrease in the market
price of the product between the anticipated and actual shipping dates—the FTC has made
no effort to prove the existence of such forms of harm.” (1d.)

In its trial filings, the FTC raises an array of arguments intended to address these
concerns. For example, the FTC argues that it merely bears the burden of providing a
“reasonable estimate” of the appropriate monetary relief, at which point the burden shifts
to Defendants to identify why the FTC’s estimate is inaccurate. (Lead Action, Doc. 528 at
193-96; Lead Action, Doc. 532 at 74.) In a related vein, the FTC argues that because

Defendants created the problem, “elementary conceptions of justice and public policy”
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require Defendants to bear the consequences of any uncertainty their actions created,
particularly where the alternative would be requiring the FTC to meet the “almost
impossible” burden of proving a negative. (Id.) The FTC also contends that a refusal to
shift the burden of proving delivery to Defendants would “incentivize sellers to destroy, or
never create, shipping records because the absence of records would make it impossible
for the FTC (or other law enforcement agencies) to prove non-shipment. In fact, the
Merchandise Rule itself includes a recordkeeping requirement . . . . Allowing Defendants
to benefit from their own poor records ignores this evidentiary presumption.” (ld.)

The FTC’s arguments on these points are unavailing. The FTC may only be
required to provide a “reasonable estimate” of damages, but the FTC’s methodology suffers
from a fundamental flaw that renders it unreasonable on its face—it assumes that a late-
shipped product automatically ceases to have any value, such that there is no need to
provide an offset for the value of the product received. For the reasons discussed in the
November 2021 order, the Court respectfully cannot understand how such an approach can
be reconciled with the text of section 19 of the FTC Act, which only authorizes monetary
remedies based on Rules violations if “necessary to redress injury to consumers,” or with
Figgie, which emphasizes that “there may be no redress without proof of injury” and “the
relief must be necessary to redress the injury.” 994 F.2d at 605. See also CFPB v.
Nationwide Biweekly Admin., Inc., 2017 WL 3948396, *12 (N.D. Cal. 2017) (rejecting
regulatory agency’s damages methodology, where agency sought a refund of all setup fees
paid by consumers with no offset for the value of the service provided, and emphasizing
“that even in Figgie, the restitutionary award was structured in a way that those customers
who elected to retain the benefits of the products they had purchased (however minimal)
would not receive the windfall of both a benefit and a refund’). This is not a situation, as
in FTC v. Direct Marketing Concepts, Inc., 624 F.3d 1 (1st Cir. 2010), where the only
potential flaw in the FTC’s methodology is its reliance on “fuzzy figures due to a
defendant’s uncertain bookkeeping.” 1d. at 15. The flaw here is more fundamental—it is

a categorical refusal to account for the inherent value of the product received where the
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underlying violation is a mere shipping delay and there is evidence that the product had at
least some value to some purchasers.

The Court acknowledges that Defendants have also been shown to have engaged in
other forms of misconduct with respect to their sale of SBH products, such as selling them
as part of a pyramid scheme and making false income misrepresentations. But it would be
analytically imprecise and improper to consider those violations when evaluating the injury
arising from the Merchandise Rule violations. Figgie, 994 F.2d at 605 (under section 19,
“there may be no redress without proof of injury caused by those practices”) (emphasis
added). Such an approach would create a backdoor to obtain the sort of monetary remedies
under 8§ 13(b) that Congress has declined to authorize. AMG Capital, 141 S.Ct. at 1349
(“[T]he Commission’s broad reading would allow it to use § 13(b) as a substitute for § 5
and § 19. For the reasons we have just stated, that could not have been Congress’ intent.”);
Figgie, 994 F.2d at 603 (“Section 19 liability must not be a rubber stamp of Section 5
liability.”).

In a related vein, it bears emphasizing that the Merchandise Rule violations at issue
here were not deceptive, pre-purchase misrepresentations. In Figgie, the Ninth Circuit
discussed the hypothetical of a merchant who sells rhinestones while claiming they are
diamonds. Figgie, 994 F.2d at 606. The Court explained: “Customers who purchased
rhinestones sold as diamonds should have the opportunity to get all of their money back.
We would not limit their recovery to the difference between what they paid and a fair price
for rhinestones. The seller’s misrepresentations tainted the customers’ purchasing
decisions. If they had been told the truth, perhaps they would not have bought rhinestones
at all or only some. . . . The fraud in the selling, not the value of the thing sold, is what
entitles consumers in this case to full refunds or to refunds for each detector that is not

b

useful to them.” Id. But the FTC’s Merchandise Rule claim is not, in contrast to its
pyramid scheme and false statement claims, a “fraud in the selling” claim.
For these reasons, this case is also distinguishable from FTC v. QYK Brands LLC,

2022 WL 3138761 (C.D. Cal. 2022). There, the violations of the Merchandise Rule were
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not limited to shipping delays but also included pre-purchase misrepresentations about
whether the products were in stock and would be shipped quickly. Id. at *2 (“[B]etween
March and August 2020, Defendants’ hand sanitizer sales totaled over $3.3 million. The
FTC attributes this sales boom in part to Defendants’ fast shipping promises. For example,
one Google advertisement . . . prominently stated, ‘Hand Sanitizers in Stock’ and ‘Ships
Today.” And another Google advertisement . . . boasted that hand sanitizer ‘Ships Fast
from CA Today’ . ... Defendants did not always follow through on their shipping
promises.”). The court concluded that, “given Defendants’ widely disseminated materially
misleading claims that they had hand sanitizer in stock and ready to ship, . .. the FTC is
entitled to a presumption of actual reliance in this case.” Id. at *8. Put another way,
“customers [were] owed a refund because Defendants’ deception induced the sale in the
first place.” 1d. at *9. But again, and as the QYK Brands court recognized, the FTC does
not contend in this action that all of the Merchandise Rule violations involved affirmatively
misleading promises about expected shipping times that helped induce the purchasing
decisions. Id. at *8 (concluding that “Noland’s concerns with consumer injury do not
readily translate here” because “the FTC’s theory of [Merchandise Rule] liability here turns
on Defendants’ pre-purchase, materially misleading shipping promises” whereas “the
FTC’s [Merchandise Rule] theory [in Noland] was based on violations that arose only after
the contract was consummated”).

The Court is also unpersuaded by the FTC’s contention that Defendants should bear
the burden of proving that they shipped all of the orders in question. It is true, as discussed
in more detail below in relation to the monetary remedies in the Contempt Action, that
“courts apply a burden-shifting scheme” to “determine the appropriate amount of
damages.” Direct Marketing Concepts, 624 F.3d at 15. But the burden only shifts if the
FTC first comes forward with a reasonable methodology. FTC v. Febre, 128 F.3d 530,
535 (7th Cir. 1997) (“The Commission must show that its calculations reasonably
approximated the amount of customers’ net losses, and then the burden shifts to the

defendants to show that those figures were inaccurate.”). The FTC never did so in relation
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to the Merchandise Rule, so the burden never shifted as to that claim.

Nor is there any merit to the FTC’s contention that, in light of the shoddiness of
Defendants’ shipping records, it would be impossible as a practical matter—and unfair
when taking into account “elementary conceptions of justice and public policy”—to require
the FTC to prove that the orders in question were never shipped. Of course, accurate and
comprehensive shipping records would be one way of getting to the bottom of this issue,
but the FTC also had other tools at its disposal to evaluate whether the delayed shipments
were eventually made. The FTC could have, for example, used a consumer survey. See,
e.g., Stefanchik, 559 F.3d at 928-29 (discussing evidentiary value of “[t]he FTC’s survey
results”); FTC v. John Beck Amazing Profits, LLC, 865 F. Supp. 2d 1052, 1062 (C.D. Cal.
2012) (“Dr. Conrey is a Survey Methodologist . . . retained by the FTC to conduct the
telephone survey at issue. The Conrey Survey ‘measured the earnings and profit
experienced by consumers who had purchased one of the three products. [It] also
investigated whether investment in coaching services or investment of time was related to
consumers’ earnings or profit.””).

The FTC’s position on this issue—that the Court should assume that none of the
delayed shipments were ever made unless Defendants can prove otherwise—is particularly
hard to fathom because the FTC acknowledges elsewhere that some (if not most) of the
delayed shipments were made. For example, in relation to its fallback request for $6,829
in Merchandise Rule damages, the FTC acknowledges that three of the consumers who
made unsuccessful cancellation requests for the delayed portions of their Founders Packs
later received the products at issue. (Lead Action, Doc. 528 at 198 9 190 [“[R]ather than
refund the price of the undelivered products ($6,195 in sum), Defendants shipped them.”].)
Similarly, with respect to the delayed Hot Cocoa orders, the FTC admits in its proposed
findings of fact that Defendants eventually began shipping Hot Cocoa, albeit not until
“seven months after the estimated shipping date.” (ld. at 115 § 591.) And again, with
respect to the delayed Rooibos Tea orders, the FTC acknowledges in its proposed findings

that Defendants “start[ed] shipping Rooibos tea [on] March 8, 2019 at the earliest” and
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further acknowledges that, according to Defendants’ internal records, all of the shipments
were eventually made: “[Defendants] did not claim to have shipped all pre-orders until
May 24, 2019.” (ld. at 116 § 596.) The FTC included similar acknowledgements of
eventual shipping, albeit delayed, with respect to the other products at issue. (Id. at 117
1601 [“Defendants did not start shipping Chai Tea until September 18, 2018, at the
carliest.”]; id. at 117 9 605 [“Defendants did not start shipping Time Capsule until
November 17, 2019 at the earliest.”]; id. at 118 4 608 [“Defendants did not start shipping
AM/PM until April 26, 2019 at the earliest.”].) These acknowledgements are consistent
with the Court’s assessment, in its capacity as factfinder, of the status of the shipping
problems at SBH. Although affiliates consistently raised frustrations with the shipping
delays, the Court was unconvinced that the problem went further and involved a consistent
failure to make the shipments at all.

For these reasons, even if the burden did somehow shift to Defendants to show that
the delayed shipments were eventually made, the Court would find that Defendants met
that burden. The issue here was delayed shipments, not missing shipments, and the FTC’s
invocation of burden-shifting frameworks cannot change that essential fact.

The FTC argues in the alternative that even if the products were eventually shipped,
no offset is required because the products had no inherent value (or, at least, it was
Defendants’ burden to prove their inherent value, which Defendants failed to do). These
arguments fail for the same reasons as the FTC’s arguments regarding missing shipments.
This is not a situation, as in QYK Brands or in the rhinestone/diamond analogy in Figgie,
where the Rule violations involved deceptive, pre-purchase misrepresentation that tainted
all of the purchasing decisions. Thus, by failing to account for the value of the late-shipped
products in its own methodology, the FTC failed to meet its initial burden of providing a
“reasonable estimate” of damages (and no resulting burden ever shifted to Defendants).
Nor would it have been impossible for the FTC to come up with its own methodology for
calculating the inherent value of the products. The Court can imagine, for example, an

expert describing how much satchels of coffee and tea usually cost on the open market
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when not offered as part of a pyramid scheme and using that figure (rather than the higher
price charged by SBH) as the inherent value. This methodology may have been subject to
criticism, but at least it would have been something.>*

This leaves the FTC’s fallback claim for $6,829 in damages. To calculate that sum,
the FTC identified five specific instances in which a consumer requested a refund after
experiencing a shipping delay, only for SBH to reject the refund request. (Lead Action.
Doc. 528 at 198 1 189-93.)%? In at least three of those instances, the product was
eventually shipped to the consumer. (Id. § 190.) Notably, Defendants make no effort to
specifically address or dispute the FTC’s claim for damages based on these five episodes.

The Court agrees with the FTC that an award of $6,829 in damages is appropriate
based on these five transactions. The difference between these transactions and the other

delayed-shipping episodes is that there is a specific reason—the refund request—to believe

o1 The Court notes that, in one of its trial filings, the FTC seems to have belatedly
advanced a new theory for calculating the inherent value of the late-shipped products.
Specifically, in its proposed conclusions of law, the FTC argues that because sales went
down by 95% after the receiver was appointed and the commission structure was
eliminated, the Court should conclude that the inherent value of the products was only 5%
of what SBH was charging and should use that figure as an offset for purposes of
calculating the Merchandise Rule damages. (Lead Action, Doc. 528 at 197 4 188 [“[1]f the
Court offsets for the ‘value’ of the SBH products, it should equal just 5% of product
revenues, resulting in a redress amount for the Merchandise Rule violations of
$533,708.96.”].) This argument fails for two reasons. First, it is untimely and forfeited.
Before trial, Defendants filed a motion to preclude the FTC from pursuing any damages
methodology on its 8 19 claims apart from the methodology (which did not account for the
inherent value of the late-shipped Eroducts)_ that the Court had criticized in the November
2021 summary judgment order. (Lead Action, Doc. 482.) In response, the FTC avowed
that it would not be advancing any new theories at trial. (Lead Action, Doc. 495.) As a
result, the Court denied Defendants’ motion, clarifying that “[Rj]ad the FTC attempted to
formulate a new damages methodology in the wake of the November 2021 summary
%ldgment ruling, Rule 37 might be implicated, but the FTC has not done so.” (Lead Action,

oc. 509 at 7.) It is therefore surprising that the FTC would attempt to offer such a new
theory for the first time in its proposed conclusions of law. The Court also notes that this
new theory does not ap}foear in the FTC’s portion of the Final Pretrial Order, which provides
an independent reason for concluding it is forfeited. Huntv. Cty. of Orange, 672 F.3d 606,
617 (9th Cir. 2012) (“We have consistently held that issues not preserved in the pretrial
order have been eliminated from the action.”) (citation and internal quotation marks
omitted). Second, even if the argument weren’t forfeited, the Court would reject the FTC’s
new theor(}/ on the merits. As noted elsewhere in this order, there were an array of reasons
for the 95% reduction in sales following the appointment of the receiver, so attributing the
entire reduction to the elimination of the commission structure would go too far.

2. The Court clarifies that it accepts, in its capacity as factfinder, the FTC’s factual
assertions regarding these five transactions.
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that all five consumers stopped ascribing any value to the products once the shipment
delays got too long. It would therefore not result in a windfall to conclude that, regardless
of whether SBH eventually ended up shipping the now-unwanted products to these five
consumers, they were harmed by the Merchandise Rule violation in the full amount of the
price they paid. Cf. QYK Brands, 2022 WL 3138761 at *10 (“[G]iven that some customers
may have been satisfied with their hand sanitizer orders even if delayed the Court prefers
to implement a redress plan requiring customers to make refund requests rather than
receiving the funds outright.”).2

B. Cooling-Off Rule

As discussed in earlier orders (Lead Action, Doc. 438 at 9-15), the Cooling-Off
Rule, which is codified at 16 C.F.R. § 429.1, gives consumers the right to cancel, within
three business days, any purchase of at least $130 in goods or services that occurs at a
location other than the merchant’s place of business. Id. 88 429.0(a), 429.1(g). The Rule
also requires the seller to provide written or oral notice of this right and to provide a form
“Notice of Cancellation” that the buyer can use to cancel the sale. Id. 8§ 429.1(a)-(b), (e).

1. The Parties’ Arguments

The FTC seeks $581,024.75 in monetary remedies based on Defendants’ violations
of the Cooling-Off Rule. (Lead Action, Doc. 528 at 198-202; Lead Action, Doc. 532 at
30-31, 45, 77-79.) Those damages stem from the sale of tickets to future training events
during other live training events. (ld.) The FTC argues that Defendants were required,
pursuant to the Cooling-Off Rule, to advise ticket purchasers of the right to rescind the
purchase within three days but did the opposite by describing the tickets as non-refundable.
(Id.) The FTC further contends that “[b]ecause Defendants coupled their Cooling-Off Rule

53 In the November 2021 summary judgment order, the Court noted the possibility that
the FTC would, at trial, be able to recover damages under the Merchandise Rule by
identifying customers who requested refunds. (Lead Action, Doc. 438 at 8-9 [“[E]ven
assuming (without deciding) that the FTC might be able to secure a full-purchase-price
damage award under § 57b8b) on behalf of a particular consumer who was so dismayed by
a shipping delay that he would have opted for a full refund had he been given proper notice
of his refund rights under the Merchandise Rule, the FTC has made no effort to identify
any such consumers in its motion.”].)
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violations with misrepresentations about the wealth affiliates will achieve by attending, the
only way to remedy the harm from the violations is to provide full refunds, unless
Defendants can prove that fully-informed consumers (consumers who had not been lied to
by Defendants) would not have exercised their cooling-off rights. No offset for the ‘value’
of the tickets is required because the tickets had no value (when decoupled from the
pyramid scheme) and because some events never occurred.” (Id.) Ataminimum, the FTC
seeks $223,793.50 in damages based on the Cooling-Off Rule violations, which are
Defendants’ revenues from the ticket sales for three particular events (Kickoff 2020, RED
2020, and Millionaire Workshop) that never occurred. (ld.)

Defendants oppose any monetary award based on the Cooling-Off Rule violations.
(Lead Action, Doc. 529 at 74; Lead Action, Doc. 532 at 31, 45-46, 79.) As an initial matter,
although Defendants do not dispute that they violated the Cooling-Off Rule when selling
tickets to future training events at live events, they seem to dispute whether all of the ticket
sales challenged by the FTC are implicated, because “the vast number of sales were made
online, by mail or telephone.” (Id.) More broadly, Defendants argue that the FTC has
failed to show that purchasers suffered any harm from the violations because “[t]here were
no requests for refunds or cancellations of courses or other materials within three days of
any sale for training courses[,] conferences or other materials” and, in the few instances
where ticket purchasers did request a refund, “other Affiliates and Up-Team Leaders
bought tickets from an Affiliate that did not want to or could not attend a conference or
other function for which tickets were sold.” (1d.)

2. Discussion

The Court declines to award any damages based on the Cooling-Off Rule violations.
The analysis here mirrors, in many respects, the analysis concerning the Merchandise Rule.
Although the Court does not foreclose the possibility that the FTC could, in an appropriate
case with sufficient evidence, obtain an award of monetary relief based on violations of the
Cooling-Off Rule, the problem here is that the FTC’s methodology goes beyond 8§ 19’s

authorization to grant only “such relief as the court finds necessary to redress injury to
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consumers” and violates Figgie’s corresponding mandate that “the relief must be necessary
to redress the injury.”

Identifying the revenues associated with transactions that violated the Cooling-Off
Rule, as the FTC has attempted to do, is simply the first step in the analysis. This is
because, as with the Merchandise Rule violation described above (and unlike in QYK
Brands or in the rhinestone/diamond hypothetical in Figgie), the Cooling-Off Rule
violation was simply a failure to provide certain information about refund rights.>* Thus,
determining whether consumers were injured by the violation requires a further evaluation
of whether consumers would have requested a refund within three days if aware of their
right to do so and whether the service that consumers ultimately received (here, attendance
at a training session) had any inherent value that might require an offset. The FTC has
done neither, which means that it failed to meet its initial burden of providing a “reasonable
estimate” of damages (and, thus, no resulting burden ever shifted to Defendants). Nor
would it have been impossible for the FTC to come up with a methodology for identifying
whether consumers would have made cancellation requests if aware of the right to do so.
Again, consumers surveys, although perhaps imperfect, could have been utilized.>

This is an unsatisfying outcome in some ways. Defendants committed blatant

violations of the Cooling-Off Rule, and the resulting training events provided a vehicle for

>4 The Court acknowledges that this violation falls closer to the line than the
Merchandise Rule violation, given that Defendants affirmatively represented that the
tickets were non-refundable.

5 The Court also concludes, as a factual matter, that few if any consumers would have
actually exercised their refund rights under the Cooling-Off Rule if properly advised of
those rights. The training events were portrayed as a necessary step in obtaining the
financial freedom that affiliates hoped to achieve. Even though, as discussed elsewhere in
this order, the dream that Defendants were selling was a false one, the evidence at trial
showed that affiliates who were ensnared by Defendants’ tactics spent significant time and
money _chasin]g the dream (and even kept believing in Defendants’ promises, and
supporting Defendants, after this lawsuit was filed and a receiver was appointed). The
Court is therefore skeptical that ticket purchasers, if properly advised of their right to
request a refund within 72 hours of purchase, would have exercised that right during the
72-hour window. These were not impulse purchases, despite the sometimes frenzied and
emotional atmosphere at the events where the tickets were sold. For these reasons, the
FTC’s reliance (Tr. 2128) on Int’l Socieg for Krishna Consciousness, Inc. v. Lee, 505 U.S.
672 51992), is misplaced. This case does not involve purchasers who were “on tight
schedules” that interfered with their ability to raise complaints about unscrupulous sales
tactics. ld. at 683-84.
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Defendants to advance their pyramid scheme and repeat their false income representations.
Nevertheless, and as AMG Capital recently emphasized, courts are not free to rewrite the
language of statutes in an effort to achieve what they may view as optimal outcomes.
Section 19 of the FTC Act only authorizes monetary remedies “as the court finds necessary
to redress injury to consumers.” 15 U.S.C. § 57b(b). “[T]here may be no redress [under
section 19] without proof of injury caused by those practices.” Figgie, 994 F.2d at 605
(emphasis added). A refined showing of injury and loss tied to the Cooling-Off Rule
violations is what is missing here.%®

Finally, the FTC’s fallback request for $223,793.50 in Cooling-Off Rule damages
is misplaced. All three events in question were scheduled (or, at least in the case of the
Millionaire Workshop, somewhat tentatively scheduled) to take place in 2020, only to be
cancelled after the TRO was granted and the receiver took control of SBH. There may be
some theory as to why consumers should be entitled to a refund for the tickets to these
cancelled events, but the Cooling-Off Rule is not that theory. The Rule violation was not
the cause of these consumers’ loss, as the 72-hour refund window had expired long before
these events were cancelled.

VI. Contempt Action—Monetary Remedies

A. Relevant Background

In March 2022, the Court issued an order denying, without prejudice, the FTC’s
request for a monetary award of $7,012,913.25 in the Contempt Action. (Contempt Action,
Doc. 130.) The requested figure “constitute[d] a full refund for all amounts that consumers
paid to SBH and VOZ Travel (after an offset for commission payments to consumers).”
(Id. at6.) “The FTC acknowledge[d] this figure does not include any offset for the inherent
value of the products that customers received and consumed.” (Id.)

The Court’s overarching reason for denying the request was that it was “based, in

56 Also, as discussed in later portions of this order, Defendants are not getting a free
pass for their Cooling-Off Rule and Merchandise Rule violations. The Court has taken
Defendants’ persistent disdain for regulatory compliance into consideration when deciding
the appropriate scope of injunctive relief.
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part, on the assertion that SBH constituted a pyramid scheme and that the Contempt
Defendants made false income-related statements in the course of operating SBH (conduct
that would, in turn, violate Sections I, 11, and III of the permanent injunction),” but the FTC
had not yet proved all of its SBH-related liability theories at that time. (Id. at 9.) Thus,
“the FTC’s requested sum is necessarily overstated.” (ld.)

The March 2022 order also identified two “potential problems” with the FTC’s
damages methodology, which the Court merely flagged for future consideration but did not
decide. (Id. at9.) The first potential problem was the FTC’s failure to provide an offset
“for the inherent value of the products that consumers actually received and consumed.”
(1d.) The Court stated that “there is a colorable argument that any civil contempt award
imposed in this case must include an offset for the value of products actually received.”
(1d. at 10.) The second potential problem was that, “in light of AMG Capital, there are
unresolved questions about the FTC’s authority to pursue a compensatory civil sanction
based on new § 13(b) violations that also violate an injunction issued in a previous § 13(b)
enforcement action (such as the permanent injunction issued in the [Contempt] Action).”
(1d.) The Court “expresse[d] no prejudgment as to this issue and simply note[d] that it will
benefit from further briefing.” (Id. at 10-11.)

B. The Parties’ Arguments

The FTC now requests a monetary award of $7,306,873.14 in the Contempt Action.
(Lead Action, Doc. 528 at 180-193; Lead Action, Doc. 532 at 21, 64-67.) The requested
figure consists of the $1,194,897.01 in net revenues arising from VOZ Travel sales and the
$6,111,976.13 in net revenues arising from sales of SBH products and event tickets. (1d.)
The FTC also addresses the two concerns that were raised in the March 2022 order. As for
the first concern, the FTC contends that no offset is required with respect to VOZ Travel
purchases for the simple reason that there was no product at all. (Id.) As for the SBH
product and ticket purchases, the FTC argues that, under FTC v. EDebitPay, LLC, 695 F.3d
938 (9th Cir. 2012), the “baseline” civil contempt sanction for the violation of an FTC

consent order is a “net-revenue sanction” and the burden of proving any entitlement to an
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offset for the value of the products and services received falls to Defendants (which
Defendants have failed to meet here). (Id.) The FTC also contends that “[e]very circuit to
have addressed the issue in an FTC contempt action has . . . refus[ed] to give defendants
the benefit of an offset for the ‘value’ of fraudulently sold goods.” (Id.) As for the second
concern, the FTC argues that AMG Capital does not affect the availability of broad
compensatory remedies for violation of the 2002 permanent injunction, even if such
remedies would have been unavailable in the underlying action that gave rise to the
injunction, because “monetary relief may be available for order violations even where such
relief is unavailable for violations of the statute underlying the order.” (Id.) The FTC also
contends that other courts have unanimously reached the same conclusion in post-AMG
Capital decisions. (Id.)

The Contempt Defendants oppose any monetary award in the Contempt Action.
(Lead Action, Doc. 529 at 75-77; Lead Action, Doc. 532 at 67-73.) In somewhat shotgun
fashion, the Contempt Defendants first argue that any presumption of reliance and damages
was rebutted by the hundreds of affiliate declarations and pleadings they sought to
introduce into evidence at trial. (Id.) Second, the Contempt Defendants argue that the
FTC’s methodology is flawed because it fails to account for the inherent value of the
products and services received. (Id.) Third, the Contempt Defendants argue that “no
damages should be award[ed] in this case because the FTC’s refusal to meet with
Defendants and fully understand[] how this business worked . . . before filing [this] lawsuit
... ruin[ed] SBH’s business and that of thousands of Affiliates. The business could have
[operated] lawfully with some input from the FTC and overhauling some of its policies.”
(1d.) Fourth, the Contempt Defendants argue that consumer loss is the incorrect standard
for damages in a contempt action, as recognized in recent Supreme Court decisions. (ld.)
Fifth, the Contempt Defendants argue that “[e]ven assum[ing] that the Court adopted the
[FTC’s] position that its inherent authority allows it to impose a monetary remedy for
Section 5 damages in the Underlying Case, the public policy enunciated by the Supreme

Court in FTC cases should be heavily factored into what if any remedy was imposed.” (1d.)
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Sixth, the Contempt Defendants argue that damages are unwarranted because none of the
ultimate consumers—which, for purposes of this argument, the Contempt Defendants
identify as retail consumers—complained about the challenged conduct in this case. (ld.)
Seventh, the Contempt Defendants argue that the gross revenues from VOZ Travel were
only $971,625 and that the FTC caused any resulting damage by preventing them from
following through on providing travel services to the purchasers. (ld.) Eighth, and at a
minimum, the Contempt Defendants argue that if Court chooses to make any monetary
award in the Contempt Action, it should consider that SBH earned a net income of only
$1,358,277.89, or $406,360.85 if basic overhead expenses are deducted; that some of the
associated entities sustained a net loss; that Defendants earned relatively little in W-2 and
1099 wages from SBH; that there was $600,000 in SBH’s bank account at the time of the
TRO; that the receiver made several mistakes when operating SBH, including rejecting an
offer from one affiliate to buy all of the existing inventory; and that the Court should
assume that associates earned an aggregate profit of $3,103,250 from retail sales. (ld.)
Finally, during closing argument, Defendants also urged the Court to deny any financial
award due to the FTC’s failure to comply with class action procedures. (Tr. 2146-49.)

C. Analysis

The FTC has successfully addressed the concerns that were raised in the March 2022
order. As a result, and because the Contempt Defendants’ various damages-related
counterarguments are unavailing, the Court grants the FTC’s request for the imposition of
a$7,306,873.14 compensatory civil sanction in the Contempt Action, which is owed jointly
and severally by the Contempt Defendants.®’

The Court begins with the subset of the parties’ arguments that do not present a

57 At the conclusion of his direct testimony at trial, Sacca asked the Court to “consider
suspending” any monetary judgment against him in light of his limited financial resources.
(Tr. 1273.% Although the Court is sympathetic to Sacca’s circumstances and notes that his
conduct was not as egregious as that of others, this request is denied. Joint and several
liability is appropriate, factually and legally, under the circumstances of this case, where
Sacca participated for several years in contumacious conduct that has caused widespread
harm. Cf. FTC v. Leshin, 618 F.3d 1221, 1236-37 ﬁllth Cir. 2010) (“Where . . . parties
join together to evade a judgment, they become jointly and severally liable for the amount
of damages resulting from the contumacious conduct.”) (citation omitted).
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particularly close call. There is no merit to the Contempt Defendants’ suggestion that the
absence of injury can be presumed from the affiliate declarations the Contempt Defendants
sought to introduce during trial. Those declarations were deemed unpersuasive and
inadmissible for a host of reasons. (Tr. 1978-84.) Also meritless is the Contempt
Defendants’ suggestion that the FTC’s conduct in bringing this action, and the FTC’s and
the receiver’s conduct during the course of this action, should somehow serve to eliminate
or reduce the available monetary remedies. All of that conduct was in response to the
illegal and contumacious conduct of the Contempt Defendants, which necessitated the
FTC’s intervention and the receiver’s appointment. The Court also rejects the Contempt
Defendants’ contention that monetary remedies are unavailable because the only
“consumers” who might potentially be entitled to relief are the ultimate retail purchasers
of SBH products, who were not harmed by the challenged practices. This argument is
inconsistent with the position that Defendants have taken as to other issues, such as how to
characterize internal sales to SBH affiliates for purposes of the FTC’s pyramid-scheme
claim, and appears to be a variant of the failed jurisdictional argument that is addressed in
earlier portions of this order. At any rate, the Court’s inherent authority to award
compensatory contempt sanctions does not turn on whether the injured parties meet some
technical definition of “consumers.” The Court also rejects, in its capacity as factfinder,
the various alternative profit and revenue calculations offered by the Contempt Defendants
and concludes that the competing figures offered by the FTC are accurate. Finally, the
Court disagrees with Defendants’ contention that the FTC was required to comply with
Rule 23 or some other formal class action procedure before seeking the type of relief being
sought here. As discussed below, the Ninth Circuit and other courts have upheld the exact
sort of compensatory civil sanction award being sought here.

As for one of the potential problems with the FTC’s methodology that the Court
flagged in the March 2022 order—whether AMG Capital should be understood as
curtailing the scope of compensatory relief that the FTC may obtain in a civil contempt

action—the Court is persuaded by the FTC’s arguments on this topic and unpersuaded by

- 113 -




© 00 ~N oo o A W DN

N RN N RN N N N RN DN P P P PP R PR R
0o ~N o 0o M W N PFP O © 0O ~N oo oM W N R O

Case 2:20-cv-00047-DWL Document 579 Filed 05/11/23 Page 114 of 131

the Contempt Defendants’ arguments. Put simply, AMG Capital does not affect the scope
of relief available in the Contempt Action.

The Supreme Court has recognized that “[jJudicial sanctions in civil contempt
proceedings may, in a proper case, be employed . . . to compensate the complainant for
losses sustained.” United States v. United Mine Workers of Am., 330 U.S. 258, 303-04
(1947). This is an “ancient” rule that dates back to “the Founding.” FTC v. Pukke, 53
F.4th 80, 103 (4th Cir. 2022) (“Since the Founding, it has been understood that courts
possess contempt powers to guard against violations of their own orders. . . . Without the
ability to enforce its own orders, the judicial system becomes all bark and no bite. Itis a
principle as ancient as the laws themselves that laws without a competent authority to
secure their administration from disobedience and contempt would be vain and nugatory.”)
(citations and internal quotation marks omitted). Equally well-settled is the principle that
courts should exercise this power expansively, to achieve “full remedial relief.” McComb
v. Jacksonville Paper Co., 336 U.S. 187, 193 (1949) (“The measure of the court’s power
in civil contempt proceedings is determined by the requirements of full remedial relief.”).

In 2012, the Ninth Circuit confirmed that these principles are applicable when the
FTC seeks compensatory sanctions in a civil contempt proceeding. EDebitPay, 695 F.3d
at 945 (“District courts have broad equitable power to order appropriate relief in civil
contempt proceedings. . .. [W]e have not had occasion to determine whether district courts
have comparable broad authority to calculate sanctions in contempt proceedings brought
by the FTC. ... We join our sister circuits today and hold that district courts have broad
discretion to use consumer loss to calculate sanctions for civil contempt of an FTC consent
order.”) (citations and internal quotation marks omitted). Thus, unless AMG Capital—or
some other Supreme Court or Ninth Circuit decision issued after EDebitPay was decided—
is “clearly irreconcilable” with the principles announced in EDebitPay, the Court must
follow those principles here. Miller v. Gammie, 335 F.3d 889, 899-900 (9th Cir. 2003) (en
banc) (addressing “when, if ever, a district court or a three-judge panel is free to reexamine

the holding of a prior panel in light of an inconsistent decision by a court of last resort” and
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concluding that such reexamination is permissible only when “the relevant court of last
resort [has] undercut the theory or reasoning underlying the prior circuit precedent in such
a way that the cases are clearly irreconcilable™).

AMG Capital is not clearly irreconcilable with EDebitPay. AMG Capital was a case
about statutory interpretation—whether a provision of the FTC Act authorizing the
Commission to obtain a “permanent injunction” based on certain conduct should be
understood as also authorizing the Commission to obtain equitable monetary relief
pursuant to that provision. 141 S.Ct. at 1344. The Supreme Court made clear that its “task
[was] not to decide” whether Congress’s choice of remedies was “desirable. Rather, it
[was] to answer a more purely legal question” about how to construe a statute. 1d. at 1347.
The Court’s ultimate holding was “that § 13(b) as currently written does not grant the
Commission authority to obtain equitable monetary relief.” Id. at 1352. This narrow
holding is not clearly irreconcilable with EDebitPay because the power to award
compensatory sanctions in a civil contempt proceeding—and to do so in an expansive
manner that achieves full remedial relief—is not a creature of statute. Rather, it is an
inherent equitable power. EDebitPay, 695 F.3d at 945 (“District courts have broad
equitable power to order appropriate relief in civil contempt proceedings.”); Pukke, 53
F.4th at 103. Thus, even though the 2002 permanent injunction arose from a case in which
the FTC was asserting § 13(b) claims (which, per AMG Capital, could not have given rise
to an award of equitable monetary remedies), and even though much of the conduct giving
rise to the FTC’s request for civil compensatory sanctions in the Contempt Action also
underlies the FTC’s § 13(b) claims in the Lead Action (which, per AMG Capital, may not
result in an award of equitable monetary remedies), the FTC remains free to seek monetary
remedies in the Contempt Action based on that conduct. Pukke, 53 F.4th at 105-06 (“The
Supreme Court’s holding in AMG does indeed render invalid the $120.2 million equitable
monetary judgment, at least to the extent that judgment rests on Section 13(b). Vacating
that judgment does not help Pukke, however, because he already has a $120.2 million

judgment against him for contempt of the telemarketing injunction . . .. [T]he $120.2
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million order can be upheld under the contempt judgment, so AMG does not in fact change
the bottom line.”). See generally McComb, 336 U.S. at 193 (“We can lay to one side the
guestion whether the Administrator, when suing to restrain violations of the Act, is entitled
to a decree of restitution for unpaid wages. We are dealing here with the power of a court
to grant the relief that is necessary to effect compliance with its decree. The measure of
the court’s power in civil contempt proceedings is determined by the requirements of full
remedial relief.”); FTC v. Hewitt, 2023 WL 3364496, *2, *4, *6-7 (9th Cir. 2023)
(characterizing AMG Capital as a case addressing “the statutory validity of . . . equitable
monetary relief,” noting that the scope of available “injunctive relief [is] unaffected by
AMG,” and acknowledging the FTC’s argument that, even after AMG Capital, there
remains “the potential for materially similar relief under alternative remedial pathways”).%

This leaves the other potential problem with the FTC’s methodology that the Court
flagged in the March 2022 order—whether an offset is required for the value of the
products and services that purchasers received. Having considered the parties’ extensive
briefing on this topic, the Court once again finds itself persuaded by the FTC’s arguments
and concludes that the concerns raised in the March 2022 order were unfounded. Unlike
the conduct that violated the Merchandise Rule and the Cooling-Off Rule, the conduct that
violated the 2002 permanent injunction (i.e., operating a prohibited marking
scheme/pyramid scheme and making false income representations) and now gives rise to
the request for compensatory contempt sanctions was pervasive and went to the heart of
consumers’ purchasing decisions. This means that, for purposes of evaluating the resulting
injury and harm, such consumers may be treated like the victims who bought the rhinestone
in the Figgie hypothetical. That is, such consumers “should have the opportunity to get all
of their money back. We would not limit their recovery to the difference between what

they paid and a fair price for rhinestones.” Figgie, 994 F.2d at 606.

%8 Similarly, Liu v. SEC, 140 S. Ct. 1936 (2020), and Kokesh v. SEC, 581 U.S. 455
(2017), are not clearly irreconcilable with EDebitPay because they are statutory
interpretation cases, not cases about the federal courts’ inherent authority to impose
compensatory sanctions in civil contempt proceedings.
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Courts have repeatedly concluded that when the FTC makes the type of showing in
a civil contempt action that it has made here—that is, a clear and convincing showing of a
pattern or practice of contumacious conduct—the defendants’ revenues should serve as the
baseline for the resulting compensatory sanction. See, e.g., FTC v. BlueHippo Funding,
LLC, 762 F.3d 238, 245 (2nd Cir. 2014) (“[I]n the context of a contempt action arising out
of violations of a promise to refrain from misrepresentations concerning material terms or
omissions of material terms, we hold that the calculation of the appropriate measure of loss
begins with the defendants’ gross receipts derived from such contumacious conduct.”)
(citations and internal quotation marks omitted); FTC v. Kuykendall, 371 F.3d 745, 764-65
(10th Cir. 2004) (“When the FTC brings a civil contempt action to compensate injured
consumers . . . [and] has shown through clear and convincing evidence that defendants
were engaged in a pattern or practice of contemptuous conduct, the district court may use
the defendants’ gross receipts as a starting point for assessing sanctions. . .. To the extent
the large number of consumers affected by the defendants’ deceptive trade practices creates
a risk of uncertainty, the defendants must bear that risk.”) (citations omitted); McGregor v.
Chierico, 206 F.3d 1378, 1388-89 (11th Cir. 2000) (same). See also FTC v. Trudeau, 579
F.3d 754, 771-72 (7th Cir. 2009) (“Consumer loss is a common measure for civil sanctions
in contempt proceedings and direct FTC actions. Indeed, some courts, including ours, have
held that in certain cases consumer loss is a more appropriate measure than ill-gotten gains.
... [1]n the abstract, more than one measure could be reasonable; the circumstances of the
case will dictate which is most appropriate.”) (citations omitted).

The Ninth Circuit has cited these decisions with approval. EDebitPay, 695 F.3d at

945. The Court perceives no legal, factual, or equitable reason not to follow them here.>®

59 To the extent the Contempt Defendants’ briefing can be understood as suglgesting
that the Contempt Defendants’ compensation should be used as an alternative baseline for
damages, the Court rejects that approach because it would fail to provide adequate
compensation to those harmed by their conduct. As noted, Agarwal calculated Defendants’
overall compensation to be about $1.7 million, consisting of about $582,000 to Noland,
about $404,000 to Lina Noland, about $450,000 to Harris, and about $251,000 to Sacca.
(Tr. 798-99.) A compensatory civil sanction of only $1.7 million would be insufficient to
remedy the widespread harm here.
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Thus, the starting point for the monetary award in the Contempt Action is $7,306,873.14,
which represents the revenues from SBH, VOZ Travel, and ticket sales. The Contempt
Defendants, in turn, bear the burden of proving any offsets from that baseline. See, e.g.,
BlueHippo, 762 F.3d at 245 (“After the court uses the defendants’ gross receipts as a
baseline for calculating damages, the court must permit the defendants to put forth evidence
showing that certain amounts should offset the sanctions assessed against them.”) (cleaned
up); Kuykendall, 371 F.3d at 766-67 (“[W]hen the FTC has proven a pattern or practice of
contemptuous conduct at the liability stage by clear and convincing evidence, a
presumption arises that allows the district court to use all revenue attributable to the
contemptuous conduct—the gross receipts from consumers—as a baseline for assessing
sanctions. The defendants may then put forth evidence showing offset is required because
certain consumers received refunds or were satisfied with their purchases.”).%°

The Contempt Defendants have not met that burden here. The analysis as to VOZ
Travel is simple. No offset is required because VOZ Travel purchasers never received
anything. The Court acknowledges some VOZ Travel purchasers, who were obviously
sympathetic to the defense, testified at trial they would rather receive a replacement product
than a refund if given the option. (See, e.g., Tr. 1823, 1954.) The Court found this
testimony hard to believe and unpersuasive.

Although the analysis concerning SBH products is a bit closer, the Contempt
Defendants still failed to meet their burden. The analysis is closer because at least some
individuals (like some of the affiliate witnesses at trial) genuinely enjoyed consuming SBH
products and believed they were deriving value from doing so. The Court has thus

struggled to determine how, if at all, to account for that value in the offset analysis.

60 In FTC v. Commerce Planet, Inc., 815 F.3d 593 (9th Cir. 2016), the Ninth Circuit
endorsed the same approach for purposes of calculating an equitable monetary award based
on a violation of section 13(b) of the FTC Act. Id. at 604 (“If the FTC makes the required
threshold showing, the burden then shifts to the defendant to show that the FTC’s figures
overstate the amount of the defendant’s unjust gains. Any risk of uncertainty at this second
step ‘fall[s] on the wrongdoer whose illegal conduct created the uncertainty.””) (citation
omitted). Although such awards are, of course, no longer available following AMG
Capital, nothing in AMG Capital casts doubt on the viability of the burden-shifting
methodology that the Ninth Circuit approved in Commerce Planet.
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Ultimately, the outcome turns on the burden of proof—it was the Contempt Defendants’
burden to develop some reasoned or quantifiable way to account for that value in the offset
calculus and they failed to do so. Just as the FTC took a risk, with respect to its § 19 claim
for damages based on the Rules violations, by seeking to rely on an all-or-nothing
methodology to meet its initial burden of proof, the Contempt Defendants took a risk by
seeking to meet their burden of proof by advancing the all-or-nothing theory that because
some purchasers derived some value from consumption, there can be no monetary award
to anyone. This theory is overbroad and unpersuasive for the reasons stated by the FTC:
“In effect, when Defendants sold products or training, they actually sold (1) the product or
service itself and (2) the promise that substantial income would follow. But consumers
received the product or service alone, without any realistic chance at financial success. . . .
As in Figgie, consumers thought they were buying diamonds, but received rhinestones.”
(Lead Action, Doc. 528 at 186 | 142.) Courts have refused to provide an offset in
analogous circumstances. See, e.g., Kuykendall, 371 F.3d at 766 (refusing to “offset gross
receipts by the value of the magazines the consumers received”); McGregor, 206 F.3d at
1388-89 (refusing to offset revenues from fraudulent sale of printer toner by value of the
printer toner); Trudeau, 579 F.3d at 773 n.16 (“[T]he award amount need not be reduced
by the ‘value’ of the books.”).

The offset analysis concerning training events is essentially the same. The affiliates
who were called as defense witnesses at trial testified that they enjoyed attending the
training events and believed they were deriving some value from attending. The Court also
notes that a market existed for Noland’s training and motivational services before he even
started SBH. (See, e.g., Tr. 1503, 2119 [discussing Zija training].) Thus, the Court accepts
that the training events had some inherent value.5* However, the Contempt Defendants

made no effort to disaggregate that value from the overall price that purchasers paid, which

61 There is_no tension between this conclusion and Miles’s testimony that affiliates
who bought training lost more money in relation to SBH than those who didn’t. (Tr. 309-
10.) TOrllat calculation makes no effort to account for the value of the training being
received.
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was inflated due to their contumacious conduct. Thus, they failed to meet their burden.

Finally, although the Contempt Defendants did not suggest that such a procedure
should be utilized here, the Court notes that some courts have attempted to account for the
windfall problem in FTC actions by requiring the FTC to administer a post-judgment
process in which affected consumers who wish to obtain a full refund must physically
return the offending product. Figgie, 994 F.2d at 606 (“The district court’s order creates
no windfall for Figgie’s customers. Refunds are available to those buyers ‘who can make
a valid claim for such redress’ . ... Those consumers who decide, after advertising which
corrects the deceptions by which Figgie sold them the heat detectors, that nevertheless the
heat detectors serve their needs, may then make the informed choice to keep their heat
detectors instead of returning them for refunds.”); QYK Brands, 2022 WL 3138761 at *10
(“[Gliven that some customers may have been satisfied with their hand sanitizer orders
even if delayed the Court prefers to implement a redress plan requiring customers to make
refund requests rather than receiving the funds outright. The FTC is to hold this sum in an
escrow account, and Defendants’ customers may seek refunds directly from the FTC.
Funds must be returned to Defendants, less the FTC’s costs to administer the refund
process, if they remain unclaimed 120 days after consumers are notified.”). Although the
Court alluded to the possibility of such a process in the November 2021 order (Lead Action,
Doc. 438), the FTC has now persuasively explained why such a process is unnecessary
here: “SBH products—perishable goods that are at least three years-old and live ‘training’
courses—are effectively unreturnable.” (Lead Action, Doc. 528 at 188 { 147.)
VII.  Injunctive Relief

A. Legal Standard

Section 13(b) of the FTC Act authorizes federal courts to grant permanent injunctive
relief in response to FTC Act violations. AMG Capital, 141 S. Ct. at 1348-49.

“[Tnjunctive relief is appropriate when there is a cognizable danger of recurrent
violation, something more than the mere possibility.” John Beck Amazing Profits LLC,
888 F. Supp. 2d at 1012. See generally United States v. W.T. Grant Co., 345 U.S. 629, 633
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(1953) (“[T]he moving party must satisfy the court that relief is needed. The necessary
determination is that there exists some cognizable danger of recurrent violation . . . .”).
Relevant factors in evaluating the risk of recurrent violations include “the degree of scienter
involved; the isolated or recurrent nature of the infraction; the defendants’ recognition of
the wrongful nature of his conduct; the extent to which the defendants’ professional and
personal characteristics might enable or tempt him to commit future violations; and the
sincerity of any assurances against future violations.” United States v. Laerdal Mfg. Corp.,
73 F.3d 852, 854-55 (9th Cir. 1995) (citation omitted).

If injunctive relief is shown to be appropriate, the scope of the injunction should “be
framed broadly enough to prevent respondents from engaging in similarly illegal practices
in [the] future.” FTC v. Grant Connect, LLC, 763 F.3d 1094, 1105 (9th Cir. 2014) (cleaned
up). Courts are “not limited to prohibiting the illegal practice in the precise form in which
it is found to have existed in the past. And those caught violating the FTC Act must expect
some fencing in.” Id. (cleaned up). The relevant factors bearing on the scope of the
injunction include “(1) the seriousness and deliberateness of the violation; (2) the ease with
which the violative claim may be transferred to other products; and (3) whether the
respondent has a history of prior violations.” Id. (cleaned up). “The weight given a
particular factor or element will vary. The more egregious the facts with respect to a
particular element, the less important it is that another negative factor be present. In the
final analysis, we look to the circumstances as a whole and not to the presence or absence
of any single factor.” Sears, Roebuck and Co. v. FTC, 676 F.2d 385, 392 (9th Cir. 1982).

B. Cognizable Danger Of Future Violations

1. The Parties’ Arguments

The FTC argues that injunctive relief is necessary here because all of the relevant
factors show that there is a cognizable danger of future violations. (Lead Action, Doc. 528
at 202-05; Lead Action, Doc. 532 at 31-33.) First, as for scienter, the FTC argues that
Defendants “knowingly and intentionally lied about consumers’ income potential in SBH”

despite having “access to information showing affiliates’ actual results,” also “knowingly
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and intentionally lied about their financial status,” and then engaged in “particularly
egregious” misconduct in relation to VOZ Travel by “promis[ing] travel benefits that they
knew did not exist, and continu[ing] to do so even after they lost the ability to provide any
travel service at all.” (1d.) Second, as for whether the violations were isolated or recurrent,
the FTC argues they were recurrent because they “permeated” Defendants’ operations over
a multi-year period. (Id.) Third, as for the lack of recognition of wrongdoing, the FTC
argues that Defendants “have denied doing anything wrong, instead casting blame at nearly
anyone around them using conspiracy theories.” (ld.) Fourth, as for Defendants’
professional characteristics, the FTC argues that those characteristics favor injunctive relief
because “since the TRO, [Defendants] have attempted to continue their SBH and VOZ
schemes. Noland and Harris both participated in Equinox in the 1990s, a company sued
by the FTC and found likely to be a pyramid scheme at a preliminary injunction hearing.
Noland, of course, later settled the FTC’s claims against him for participating in a second
pyramid scheme, Bigsmart. Sacca and Lina Noland also have lengthy histories in
multilevel marketing, enabling them to return to the same misconduct at issue here. In
2017, Harris was found to have violated a prior California cease and desist order not to
make misleading claims or sell securities.” (1d.) The FTC also points to the spoliation-
related conduct as illustrative of the need for injunctive relief.

Defendants argue that injunctive relief is unnecessary because there is no cognizable
danger of future violations. (Lead Action, Doc. 529 at 80-81; Lead Action, Doc. 532 at
82-83.) Defendants contend that the FTC could have avoided this entire controversy by
accepting their attorney’s offer, at the outset of the investigation, to inspect their books and
records and that the FTC instead allowed itself to be manipulated by the complaining
witnesses. (Id.)

2. Analysis
The Court has no doubt that injunctive relief is necessary and appropriate here.
Even if the analysis were confined to the four corners of SBH and VOZ Travel, all

of the relevant factors would support a finding that Defendants pose a significant risk of
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future violations. The sheer volume of deceptive tactics and statements associated with
those businesses provides unmistakable evidence of scienter and shows that the violations
were not isolated, but recurrent. Some of the details associated with VOZ Travel are
particularly outrageous. Also outrageous were some of the wealth-related representations,
including the video about the house in Panama that is discussed in more detail elsewhere
in this order. Nor have Defendants displayed any meaningful recognition of wrongdoing.
To the contrary, they have denied any fault—Noland flatly denied making any “statement
while [he was] running SBH and VOZ Travel that was deceptive or misleading” (Tr.
1623)—while seeking to assign all of the blame for their current predicament to the FTC,
or the Court, or the receiver, or the complaining witnesses. For a time, Defendants even
falsely sought to portray the FTC’s expert as a Ku Klux Klan sympathizer in an effort to
undermine her conclusions. (Lead Action, Doc. 224 at 19.)

Even the little details of SBH and VOZ Travel suggest that Defendants pose a
significant risk of future violations. Although the Rules violations in this case may not
provide an independent pathway to meaningful monetary awards, they are concerning.
Defendants ignored—and in some cases, directly violated—important regulatory
requirements meant to protect consumers. Also concerning was the testimony that SBH’s
then-head of sales believed it was appropriate to make health claims about SBH’s products
so long as they were passed off as “coincidences.” Similarly concerning was the testimony
that two top SBH affiliates used their own health clinic to run a self-interested study
intended to establish the health benefits of SBH’s products, were eventually indicted on
federal fraud charges, and were allowed to remain in their positions post-indictment. Then
there was the testimony about SBH’s lack of insurance and use of FDA-banned ingredients,
which the receiver discovered after she was appointed. It is difficult to hear all of those
details and conclude that Defendants could be trusted to run a future MLM business in
compliance with the law.

More important, the analysis here is not confined to the four corners of SBH and

VOZ Travel. The Contempt Defendants engaged in all of the misconduct described above
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while laboring under the shadow of the 2002 permanent injunction. One might have
expected the looming threat of contempt sanctions to nudge the Contempt Defendants to
err on the side of caution. They did not. Instead, they (among other things) adopted
compensation structures for SBH and VOZ Travel that were facially illegal in light of how
the 2002 permanent injunction defined the term “prohibited marketing scheme.” Given
Defendants’ utter disregard for the obligations created by the 2002 permanent injunction,
it is difficult to assign any sincerity to their assurances that, if allowed to resume control
over SBH and VOZ Travel (and/or operate another MLM in the future), they will
implement new processes and oversight structures and rely on new technologies (such as
DocusSign or retail tracking apps) to ensure compliance with the law. Although the Court
appreciates the time and effort that went into crafting the proposed new versions of the
affiliate agreement and commission plan that Defendants presented at trial (Exs. 1006,
1007), those documents are just words on a page in the absence of any belief that
Defendants can be trusted to faithfully abide by and implement them.

Noland’s conduct in relation to the 2002 permanent injunction is particularly
concerning. He did not disclose the 2002 permanent injunction to Mehler (SBH’s one-
time head of sales), may have mischaracterized the scope of the 2002 permanent injunction
to Sacca (one of SBH’s senior field advisors), and installed Harris as his other main senior
field advisor after learning that Harris was subject to various cease-and-desist orders issued
by state regulatory agencies regarding compliance failures in earlier businesses. This is
hardly a serious approach toward compliance and amplifies the Court’s doubts about
whether Defendants could be trusted to follow the law in relation to a future MLM.

Defendants’ post-TRO conduct also raises concerns about their willingness and
capacity to comply with the law. After being served with the TRO on January 13, 2020,
Defendants did not comply with the requirement that they immediately provide a copy to
each affiliate. Instead, Noland broadcasted a six-minute statement to SBH affiliates that
didn’t mention the TRO but touted Defendants’ honest and integrity. There is also

evidence that Noland fabricated the ECF royalty agreement. Once again, such conduct
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goes to the heart of whether Defendants pose a cognizable danger of future violations.

Finally, the analysis regarding the risk of future violations would not be complete
without cross-referencing the acts of dishonesty related to spoliation that are summarized
earlier in this order. Those acts include destroying evidence, violating court orders, giving
false under-oath testimony, and taking no accountability for the misconduct after being
caught.

C. Scope Of Injunctive Relief

1. The Parties’ Arguments

The scope of the injunctive relief sought by the FTC is expansive. (Lead Action,
Doc. 528 at 205-11; Lead Action, Doc. 532 at 79-82.) “[T]he FTC seeks to enjoin the
Defendants from: (1) participating in multi-level marketing programs, (2) participating in
Ponzi or chain referral schemes, (3) making any material misrepresentations or
unsubstantiated claims in connection with the sale of good or services, (4) failing to
monitor compliance with the injunction and failing to investigate consumer complaints, (5)
participating in the sale of ‘business coaching’ services, (6) violating terms based on the
FTC’s Merchandise Rule, and (7) violating terms based on the FTC’s Cooling-Off Rule.”
(Id.) The FTC also seeks “compliance reporting and monitoring provisions based on the
FTC standard template that courts regularly issue.” (ld.)

Defendants take issue with the scope of the injunctive relief sought by the FTC.
(Lead Action, Doc. 529 at 81-84; Lead Action, Doc. 532 at 82-86.) As an initial matter,
Defendants argue that expansive injunctive relief is unwarranted because “[l]ike any new,
expanding organization, SBH made mistakes but substantially complied with the spirit, if
not the letter of various rules and regulations.” (ld.) Defendants also note that their
proposed new versions of the affiliate agreement and commission plan address many of the
practices that were challenged at trial, by (for example) allowing refunds, addressing
shipping delays, bolstering income disclaimers, and requiring affiliates to DocuSign all of
the terms and conditions. (Id.) More broadly, Defendants argue that “[p]ermanent bans

on business activities likely violate the First and Fifth Amendments to the United States
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Constitution by denying defendants . . . their right to associate, enter into contracts and

engage in protected commercial speech.” (ld.) Defendants add: “Noland contends that he

was misled into signing the 2002 Order. Regardless, the mere fact that a person reluctantly

entered into a settlement agreement without any admission of wrong-doing made a mistake

twenty (20) years ago does not warrant a permanent ban that deprives them of their right

to commercial speech and make a living as a motivational speaker and sales coach.” (Id.)
2. Analysis

The Court agrees, in nearly all respects, with the FTC’s arguments regarding the
scope of injunctive relief.

As an initial matter, all of the relevant factors support the imposition of expansive
relief. First, the violations at issue here were serious and deliberate. Second, it would be
quite easy for Defendants to transfer the violative conduct to other products. Shortly before
launching SBH, Noland claimed he could “plug any company or product into [his] process,
and you can be free financially if you want to be.” (Ex. 51 at 19:4-6.) When SBH began
to falter, Defendants started another pyramid scheme, VOZ Travel, that featured the same
deceptive income claims and commission structure. And since this case began, Defendants
have attempted to launch what are in many respects new versions of SBH (Vibra360) and
VOZ Travel (TravelNU).%? Third, although no court has previously ruled that Defendants
violated the FTC Act, Defendants have shown a propensity to violate court and
administrative orders. Additionally, the Contempt Defendants violated multiple provisions
of the 2002 permanent injunction, all Defendants violated certain provisions of the TRO,
and the various forms of spoliation-related misconduct discussed in this order violated an
array of court orders.

As for the seven specific categories of injunctive relief sought by the FTC, four

2. Defendants’ post-lawsuit efforts to promote “Confidence Tones,” which are
auditory sounds that purport to relieve aches and pains, lower blood pressure, and induce
weight loss, are also concermng: After being appointed to run SBH, the receiver expressed
concern over Defendants’ inability to substantiate some of the health claims associated
with SBH’s products. It is unclear whether Defendants are able to substantiate the health
claims associated with “Confidence Tones.”
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seem uncontroversial and obvious. Those are the requests to enjoin Defendants from
“participating in Ponzi or chain referral schemes,” “making any material
misrepresentations or unsubstantiated claims in connection with the sale of good or

99 ¢¢

services,” “violating terms based on the FTC’s Merchandise Rule,” and “violating terms
based on the FTC’s Cooling-Off Rule.” These are simply requests to preclude Defendants
from engaging in conduct that is already improper and Defendant did not specifically
challenge these requests in their trial filings or during trial.

Also uncontroversial are the FTC’s fifth requested category of injunctive relief,
which is to enjoin Defendants from “failing to monitor compliance with the injunction and
failing to investigate consumer complaints,” and the FTC’s request to impose “compliance
reporting and monitoring provisions based on the FTC standard template that courts
regularly issue.” These requests would not bar Defendants from engaging in any particular
line of work and would simply create procedural tools for monitoring compliance (which
are warranted here in light of Defendants’ track record of non-compliance with the law).
Defendants did not challenge these requests in their trial filings or during trial.®® See
generally FTC v. Think Achievement Corp., 144 F. Supp. 2d 1013, 1018 (N.D. Ind. 2000)
(“Courts may order record-keeping and monitoring to ensure compliance with a permanent
Injunction.”).

This leaves the FTC’s two remaining categories of requested injunctive relief—to
bar Defendants from “participating in multi-level marketing programs” and from
“participating in the sale of ‘business coaching’ services.” The Court agrees with the FTC
that the former is legally and factually warranted. Although “[n]ot all MLM businesses
are illegal pyramid schemes,” BurnLounge, 753 F.3d at 883, Defendants have shown
themselves to be utterly incapable of operating an MLM business in a lawful manner.
“[Clourts have routinely imposed some form of fencing in, barring violators from

participating in certain lines of business or forms of marketing.” John Beck Amazing

8 To the contrary, during closing argument, defense counsel stated that an
“injunctive relief” should involve “liberal checkups by the FTC” to ensure compliance wit
the proposed new affiliate agreement and commission plan. (Tr. 2192-93.)
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Profits, 888 F. Supp. 2d at 1011. In particular, courts have found it appropriate to bar
defendants from engaging in the MLM industry based on conduct that is similar to the
conduct at issue here. Five-Star Auto Club, Inc., 97 F. Supp. 2d at 536 (“[B]road injunctive
relief against Michael Sullivan, including a prohibition on all multi-level marketing is
appropriate. After participating in numerous multi-level marketing schemes, Mr. Sullivan
developed, owned and operated his own multi-level marketing scheme that was deceptive
to its core. . . . Moreover, throughout the pendency of this litigation, Mr. Sullivan has
ignored this Court’s orders.”). More broadly, courts have found industry-wide bans
appropriate where defendants made “systematic . . . misrepresentations” and “continuously
ignored and violated both [a statute] and the preliminary injunction,” such that “giving
Defendants another chance might prove to be unwise.” Gill, 265 F.3d at 957. See also
FTC v. Shkreli, 581 F. Supp. 3d 579, 639-49 (S.D.N.Y. 2022) (acknowledging that
“[blanning an individual from an entire industry and limiting his future capacity to make a
living in that field is a serious remedy and must be done with care and only if equity
demands” but concluding that such relief was warranted in light of the defendant’s
“egregious, deliberate, repetitive, long-running, and ultimately dangerous illegal conduct”
and rhetorically asking “[i]f not now, when?).%4

In contrast, the Court is unwilling to bar Defendants from participating in the sale
of business coaching services. Although the Court reaches this conclusion with some
reluctance—the training events played an important role in the propagation of the illegal
schemes in this case, and some of the details regarding Defendants’ post-TRO businesses
are concerning and unsavory—it is no small thing to impose a lifetime ban on an
individual’s ability to earn a livelihood in a particular industry. The Court is hopeful that

the prohibition against participating in the MLM industry—which, to be clear, extends to

64 In reaching this conclusion, the Court notes that it gave separate consideration to
whether each individual Defendant should be _enjoined from ;})]artlmpatlng in an MLM
business and concluded that each should be enjoined. Although Sacca, Harris, and Lina
Noland did not engage in the same volume of misconduct as Noland, the bottom line is that
each Defendant proved himself or herself incapable of being trusted to operate an MLM
business in a lawful manner.
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providing business coaching services on behalf of MLMs, regardless of whether those
MLMs are owned or operated by Defendants—strikes the correct balance between
protecting consumers and allowing Defendants to earn a living.

Finally, there is no merit to Defendants’ contention that the injunctive relief being
imposed here would run afoul of the First and Fifth Amendments. To support their position
that “the Court cannot completely ban a company or an individual from engaging in lawful
speech about a commercial business venture” without violating the First Amendment (Doc.
532 at 85), Defendants cite Bigelow v. Virginia, 421 U.S. 809 (1975), and Virginia State
Board of Pharmacy v. Virginia Citizens Consumer Counsel, 425 U.S. 748 (1976). But
those cases do not address the scope of prospective injunctive relief that may be imposed
against a transgressor who has been shown to have engaged in illegal conduct. Bigelow,
421 U.S. at 829 (holding that the First Amendment precluded the imposition of criminal
liability against a newspaper editor for publishing an advertisement for abortion, which
was legal in Virginia at the time); Virginia State Board of Pharmacy, 425 U.S. at 762
(holding that the First Amendment protected a pharmacist’s right to advertise prescription
drugs). Numerous courts, including the Supreme Court, have recognized that it is
permissible, in appropriate circumstances, to impose prospective injunctive relief that bars
a party from engaging in conduct that would otherwise be protected by the First
Amendment. See, e.g., Nat. Soc. Of Pro. Eng’rs v. United States, 435 U.S. 679, 697-98
(1978) (“Having found the Society guilty of a violation of the Sherman Act, the District
Court was empowered to fashion appropriate restraints on the Society’s future activities
both to avoid a recurrence of the violation and to eliminate its consequences. ... The First
Amendment does not ‘make it . . . impossible ever to enforce laws against agreements in
restraint of trade . . . .> In fashioning a remedy, the District Court may, of course, consider
the fact that its injunction may impinge upon rights that would otherwise be constitutionally
protected, but those protections do not prevent it from remedying the antitrust violations.”)
(citations omitted); FTC v. Shkreli, 2022 WL 336973, *3 (S.D.N.Y. 2022) (“While First

Amendment rights deserve of great protection, Shkreli’s violations of the antitrust laws
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have lost for him the right to speak publicly about the pharmaceutical industry when such
speech is uttered to influence the management or business of a Pharmaceutical
Company.”).

As for the Fifth Amendment, Defendants concede that “[a] permanent ban may be
possible under the Fifth Amendment” but argue that such a ban would be impermissible
“in this case” because “the mere fact that a person reluctantly entered into a settlement
agreement without any admission of wrong-doing made a mistake twenty (20) years ago
does not warrant a permanent ban that deprives them of their right to commercial speech
and make a living as a motivational speaker and sales coach.” (Doc. 532 at 85-86.)%° But
Noland’s reluctance to enter into the 2002 permanent injunction is no defense to the
voluminous array of subsequent misconduct that now gives rise to the need for enhanced
injunctive relief.%®

Accordingly,

IT IS ORDERED that within 14 days of the issuance of this order, the FTC shall
file an updated version of the proposed “Final Order of Permanent Injunction and Monetary
Judgment” (Lead Action, Doc. 530-1) that it filed before the bench trial. The changes shall
be limited to conforming the proposed order to the rulings set forth in this order. The FTC
shall also file a redlined version of the new document that reflects the changes from the

previous version.

5 Defendants also cite FTC v. Cardiff, 2021 WL 3616071 (C.D. Cal. 2021), to argue
against a permanent ban. But in Cardiff, although the Court held that “the Cardiffs’
Bartlmpatlon in the manufacture and distribution of thinstrip products is not categorically

anned,” it did impose “a ban on the Cardiffs’ participation in any direct-to-consumer sales
of thmstnE products.” 1d. at *7. The Court has followed a similar approach here, by
barring MLM participation while allowing Defendants to participate in business coaching.

% The Court wishes to emphasize that the conclusions reached in this order should not
be viewed, in any way, as a criticism of defense counsel’s performance during the bench
trial. In the Court’s estimation, defense counsel (who first appeared during the late stages
of the case) did an admirable job in a difficult case.
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IT ISFURTHER ORDERED that within 14 days of the issuance of this order, the
FTC shall file a notice concerning how it intends to proceed on its stayed claims in the
Lead Action against the Corporate Defendants. (Lead Action, Doc. 473 at 13 [“The
Corporate Defendants will continue to be represented by the receiver’s counsel of choice,
but the FTC’s claims against the Corporate Defendants will be stayed (both in this action
and the contempt action, CV 00-2260) pending the resolution of the FTC’s claims against
the Individual Defendants in both actions.”].)

Dated this 11th day of May, 2023.

)
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L —

Dominic W, Lanza
United States District Judge

-131 -






